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“Tar S'I‘ATE OF . MASSACHUSE’I‘TS ADS, THE Srare or Ruopr
Isvanp.

The state of Massachusetts, after” having appesred to ‘process issued againsf her, at
‘the suit of the state of Rhode,lsland; on a bill filed for the settlement of -bouh-
dary, and after having filed aii -answer and plea to the bill, as; having failed in'a

- motiox to dismiss the bill for want of jurisdiction, was, on motion of her eounsel,
allowed to thhdraw her appearance.

The cases of The State of New York v. The State' of New Jersey, 5 Peters, 287
*Grayson v. The Commonwealth of Virginia, 3 Dall. 320; 1Cond. Rep. 141; Chis-
holm’s Exepitors v. The State of Georgia, 2 Dall. 419; 1 Cond, Rep. 6, ‘cited.

In the case of ‘The: State of Rhode Jaland v. The State of Massachuseits, ante .
page 657, the Court did not mean to put the jurisdiction of the Supreme Court:
on. the. ground that ]urxsdlctlon was essuined .in consequence of . the 'stato of

- Massachusetts having appeared. in that cause. It was ‘onily intended to-say, that
the appearance of the state superseded the necessity of conmdermg the question,

- whether any and what course would have been adopted by the Court, if the state

- had ot appeared. The Court did not mean to- be understood, that the state had
'_eoneluded herself, on thé ground that she had voluntarily appeared or, that if

-she had not a.ppeared the Court would not.have assumed _]urxsdxctlon -of the casé,
Boirig eatisfied the Court lad jurisdiction of the subject. matter of the bill, so far.

at loast mi respected the question of boundary, all inquiry as to .the mode and

manher i which the state was to be brought into Court, or what would be the
course of proceeding,; }f‘ the state declined {o appeuar, became entirely unnecessary.

‘The practice seems to be ‘well settled that in suits against a state; if the staté shall
neglect to appear, on due service of process, no coercive measures will be taken to
compel appeamnce but the complainant will be allowed to proceed ex parte.

MR. WEBSTER in behalf of the state of Massachusetts, as her at- -
tornéy and counsel in Court, moved the Court for lesve to' withdraw

‘the plea filed-in this case, on the part of the state of. Massachusetts; .
and also the appearance which has been entered in this Court, for >
ithe said state.

Mr, Hazard, counsel for the state of Rhode Island, moved the
Court for leave to withdraw the general replication to the defend-
ant’s plea, in bar and answer; and to amend the original '.billi.

Mg. Webster, in support ‘of his motion, stated that the governor
of the state of Massachusntts had given him’ authority to represent
the state; and'to have it determined by the Court, whether it had
'__]urlsdlcuon of the case.  This authomty is dated November 30th, -
1833, It dirgets him to object to the jurisdiction, and to-defend the
_cause. The appearance of Massachusetts was voluntary; it was not
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intended, by the appearance, to.admit the validity of the’ proceed-
ing, or the regularity of tae process. It was not supposed  that the.
state- of Massachusetts would. sustain any prejudice hy this.course.”
If tne Court had no Jjurisdiction in the matter set out in the bill, the
appearance of the state répresented by him would not give-it. It
was thought most respectful to the Court, and proper in the cause,
to file the plea with an_ 1ntention to move the question of jurisdic-

ithl’l, at a. subsequent time. ~Nothing has been done by the state of
Massachusetts since; and :this Court has’ determined not to dismiss

the bill of the complamants -
The Court, has given an opinion in favour of their _]umsdlctxon in
the-case. In the course of the argument, it  appeared  that’ certain

difficulties, which mlght haye existed in .the case, had been remOVed

r'y

by the appearance and. plea, that Jl.'ﬂ"lSdlCthIl was affirmed by the ap-
pearance and plea. - It was said, if the question was on the bill only

-the situation of 'the case might be different.

“There isa great deal “from which jt may be; mferred that if Mas-'
sachusetts had stood out, contumaciously; there- would’ be no autho-v
Fity in'the Court to proceed: against her.in this case. * But it was not
for that state to stand. off, and put the Court to deﬁance If, then,
the state, by considerations of -respect; if from a desire to have the
question of Jurlsdlctlon gettled, Massachusetts has appeared; this
Court will not permit advantage to e taken of such an act, induced .
by such motives, and for such a purpose. _

Tt is the- desire of ‘the counsel for the state of Massachusetts 0, -
w1thdra,w the plea and’ appearance H and to place the case in the. same
situation as it would have been, had there not. beeri _process.’ If a
fair inference may be made, that the state’ hag appeared to the’ pro- :
cess of the Court, leave is. asked to Wlthdraw the appearance. It
will be determined, hereafter, what course: will be: pursued by the
state of Massachusetts.

Mr Hazard, against . the motior made by Mr Webster, -cited
Knox & Crawford v. Summers & Thomas, 3 Cranch 421, 496; 1
Cond. Rep. 607. In that case, it was decided, that the appearance
of the party was a waiver of all the errors'in the proceedings.  In
that case, one of the parties was out of the jurisdiction of the Court;.
and yet having appeared to the proecess, the right of.the Court to

* proceed in the case could not be denied. -

The authority given by. the governor of the staté of Massachu-
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setts, which is'of record in this case, is ample to all the purposes of
this suit. It is' an authority to appear and defend the case, and to
object to the' jurisdiction, Can.the counsel of. the state disappear?
If they do, they can carry nothing with them. The argument which
was submitted to the Court, on the motion to:dismiss this cause, pre-.
cludes this. They cannot disappear, and carry the plea with them,

The application is heterogeneous in its character. It is to with-
draw the plea; this may be done, and the Court may alow it. Itis
also to. withdraw the appearance; this is contradictory to thé other
applicationi, and is made by the state of Massachusetts, denying its
being bound to comply with the process, after having appeared tg it.

Mr. Southard: :
By the facts of the case, an answer is given to the motion on the
part of the state of Massachusetts. . A bill was filed on behalf of
the state of Rhode Island, and. an application was made for process.
After advisement, the case being held over for one year, the process
.was ordered, and was served on the_ state ‘of Massachusetts. The
state then gave a written authorlgy to counsel 1o appear in the cause,
o ob_]ect to the- jurisdiction, and to. do whatever was necessary . in
the suit; and an appearance was entered. After thls, a plea-was put
in to the merits, and not a demurrer to the Jurlsdlctlon of tlie Court.
The delay of the state of Rhode Island to proceed in the case, can
have no effect on the cause. The question is, whether, after appear- -
ance, plea, and dnswer; the party can withdraw from the cause, and
the cause stand as if no appearance had been entered.
The appearance of the eounsel for the state of Massacnusetts was
- general; and it was followed by an application {or a continuance, and
for leave to pléad, answer or demur. . At the following term'in Janu-
ary, 1835, a plea and answer were filed.. At the January. term, 1836,
an agreément was made by the counsel in the cause, that the com-
plainant should file a replication within six months.. This was done;’
and in 1837 the application of one of the counsel for the complainant
for a continuance was opposed, and was argued by the counsel for thg
state ‘of Massachusetts. Thus the whole action of the counsel for
the defendant was such as a party fully before the court would adopt
and pursue. There was no ‘question made as to the Jurisdiction.
The appearance was not followed by a motion to dismiss the bill on
that ground; nor was the general appearance explained by its being
followed. by such a motion. After all these proceedings on behalf
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.of the'state of Massachugetts, and after'the Japse of four years from
the: appearance of the state hy the authority.of . the . governor,'giving
- full power to counsel to' act in the cause, a- motion to' dismiss the
cause, for want of Juvlsdlctlon, wds made’ by thestate of Magsachu-"
.setts; and was argued.. " This motion having fmled, the Court are now

asked to consider the case as if Massachusetts had not appeared; and

ag if}: process had: not.been igsued in-the cause.

It appears that upon a statement of the case, no, further reply to.

the application on the part of the state of Massachusetts is necessary.
The’ purpose of it is to avoid: the effect of the judgment of this
Court on the motion to dismiss this bill, to withdraw from the cause."
This could not be done in a private case; and why; should it be al-
lowed in a case between states?

« The ‘counsel séems to found his. motlon on somethmg in.the case,
by which it would. appear that if no appearance had been entered;’
the Court would not have taken Jurxsdlctlou of the'cause; . and de-

_ sires, therefore, to put himself i in, the situation he would" have been
in had he not. appeared Suppose a demurrer to thig. _]urlsdnctlon had
been put in, could the party.after the question had been argued, andv

- decided against the démurrer; move to dismjss the case for want of
jurisdietion, This was never heard of.

Mr. Webster, in: reply :+

‘The authority to the counsel for the state of Massachusetts to ap-
pear in the cause, is no part of the record, and is no part of the casé.
The obJect of ‘the motion i, ;that if any thing has been done by
Magsachusetts to' her pre]udxce, she may have liberty to withdraw it
She has done it by mxstake——process havmg been issued agamst her. -
she came in‘and appeared to it.

Is it considered that this Court has'a right to issue proceSs against
4 state; ‘and that it is the duty of the state to'obey the process? If
this is so, there is-an' end of the motion.” But if the tight of the
‘Court to issue.process is. not- determined, and - yet the process ha,s -
been issued, and the state of Massachusetts has come in; and has ap-
peared; although there was no rlght to issue the process; the state
should sustain po preJudlce from having appeared for the purpose of )
havmg the - questlon of Jurlsdlctlon settled. It is yet-to be deter-
_ mined, whether the Court can issue process against a state; and, Mas- -
sachusetts is not to be entrapped by any.thing done by her, before this

shall be declded If the state of Massachusetts, from respect to the
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Court has appeared, she asks. the Court to say thaf there is-a right to
issue process against a state,- and she will obey; but’if wrongfully.is-
sued, she asks that she shall not be affected by what she has, done

Mr. Justice TroapsoN daliVer,ed the opinion of .the Court:-

A motion has been-made on the'parf of the state of Massachusetts,
for leave. to withdraw the p]ea}ﬁléd on'the part of that statej and

- also to withdraw the appearance heretofore entered for the state.

A miotion has dlso been made on the part of Rhode Islandy for
leave' to withdraw the- general replication to the defendant’s answer
and plea in bar; and:to amend the orxgmal bill filed inthis case.
~ The motion. on the part of the state of Massachusetts, ‘to w1thdraw
the “appearance: heretofore entered, seems. to be founded o what'is
supposed to bave fallen from the Court at the- present ‘term,-inthe -
oplmon delivered upon the question. of Jurrsdlctlon . this case. It
is: thougbt that oplmon is open to the inference ihat _]urlsdlction is,
assumed, in conséquence of the deféndant’s having appeared in the.
‘cause. . We did not mean to put the’ Jums&lctwn of ‘the Court upon
that 1 ground It was only intended to say, that the appearance ‘of the
state,, superseded the necessity of considering the questiori whether
any ahd what course would have been adopted. by the: Court, if the
state had not appeared We certainly did- ndt mean to.be under--
stood, that the state had concluded herself on-the' ground that she
had voluntarily appearéd; or that if stre had not, we could not have
assumed jurisdiction of the case. But being satisfied that we ‘had
jurisdiction of the’subject matter of the bill, so_far af least as r,espect-"
ed the question of " boundary,' all inquiry as to the mode and manner

'm which the state was to be brought into Court or-what wou'ld be
the course of - proceedmg if the state’ declined to appear, ‘became en-
tlrely unnecessary. But as the questlon is now brought directly be-
fore us, it becomes necessary to mspose of it.. We think; however,
that'the course of deCISlonS in this Court does not leave us at- llberty’
to consider this an open question.

In the.casé of the State of New J ersey v. The State of Nen ew York ,
5 Peters, 287 this question was very fully examined by the Court,

“and the course of practice considered: as settled by the former de-
cisions of the Court, both before and after the amendment of the con-
stltutlon, which declared, that. the judicial power of the United States
shall riot extend to any su1t in.law-or equity, commeneced or prose-
cuted agamst a state by cltxzens of another state, or subjects of any
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foreign state. This amendment did riot, affect suits by a state against
‘another state; and the mode of proceeding in such’suits; was not at
all affeoted’ by that amendment. -

‘We do not propose to enter into- this question, any farther than
briefly to notice what the Court has alveady decided upon the ‘prac-
tice in this respect. These cases were reviewed iy the case referred
to, of New. Jersey v. New York; and the practice found 'to' have
been established by former decisions. of the Court, ds far as-it went,
was adopted. And the Court went a step farther, and declared what
would be thé course of proceeding in ‘a stage of the cause, beyond
whichi former decisions had ot found it necessary to- prescribe such
coutse.,

The" Court, in. the cage of New Jersey v. New York commence
the opinion by saying: “This is 4 bill filed for the purpose of ‘ascer-
-tammg and ‘settling the boundary between .the two statés.” And
 this is preclseI\y the question presented in the bill now before us.
‘And it is added, that congress has passed no act for the speclal pur-
pose of preseribing the mode of proceedmg in suits instituted against
a state.

“The preclse questlon was, therefore, presented ‘whether . the ex-
rstmg leglslatlon of congress was sufficient to -enable-the Court to
proceed in such a case; without any special legislation, for that pur-
pose. "And the Court observed, that at a very-early period of our
judicial hlstory, suits wére. instituted. in this Court, . agamst states;.
and the questions concermng its jurisdiction: were nece.ssanly con-
sidered.- :

_An-examination of ihe acts pf congress, i relatlon to process and
proceadings, and the. power of the Court to,make and’ e'stabhsh all
necessary rules for: conductmg ‘business in: tha courts, is ‘gone into,
‘and considered sufficiént to authorize process and proceedlngs against
“a state; and the Court adopted the practice preseribed in the case of '
" Grayson'v. The Commonwealth of Virginia, 3 Dall. 320, that when
process in common law or in equity shall issue against a state;.it
shdll be served on the governor, or chief éxecutive magistrate, and
the -attorney general of the state. The Court, in that case, declined
issuing a distringas, to compel the .appearance of -the state; and or-
dered, as a general rule, that if the defendant, on service of the sab-
peena, shall not appear at the return day therein, the complainant
shall be at liberty to proceed ex parte. "And the course of practice
has since been to proceed ex parte, if the state does not'appear:
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And accordingly, .in several cases, on the’ return of- the. process,

- orders have been eritered; that unless the state, appear by a ‘given’

day, judgment by default will be entered. And further proceed-
ings have been had in the causes. In the case of Chishalm’s Excou=
tors v. The State of Ge()rgla, 2 Dall. 419, _]udgment by default was
entered, and a writ of inquiry awarded in February term, 1794.
-But the amendment of the constitution prevented its being executed
And in other cases, commissions have been taken outfor the exami-
"nation -of ‘witnesses. =By such proceedings, therefore, showing pro-
gressive stages in cases towards a final hearing, and. in accerdance
‘with this course of practice; the Court, in the case of New J ersey v.
New York, ddopted the course: prescrlbed by the‘general order made
in the case of Grayson v. The uommonwealth of Vu‘gmla and en=
tered-a rule, that ‘the subpeena having been returned, exécuted -sixty
days before the return day thereof, and the, defendant having failed
to “appear, it is decreed and ordered that the complainant be at
liberty.to proceed ex parte; and that, unless the defendant, on being
served with a copy ‘of ‘this decree, shall appear and answer the bill
of the complainant, the Court will procéed to hear the cause on the
part of the complainant, and decree on the mattér of the said bill.
So that the practice seems to be well settled that in suits against
a state, if the state shall refuse or neglect to’ appear, upon -due service
of process, no coercive measures will be taken to compel appear-
ance; but: the complainant, or plaintiff, will be allowed to proceed
-£X parte.
If, upon this view of ‘the case, the counsel for the state of 'Massa~
chusetts shall elect to ‘withdraw the' appearance. heretofore entered,
Jeave will accordmg]y be given; and the state of Rhode Island may
proceed ex parte. And if the appearance is not withdrawn, as no
testimony has been taken, we shall allow the parties to withdraw or
amend the  plcadings; under such order ‘as the Court shall here-

after make.
- Mr/ .Tustice Barpwin dissented
, Mr Justice Story did not sit in this case.
- On consideration of the motion made by Mr. Webster; on Satur-

day, the 24th of February, A. D. 1838, for, leave to withdraw’ the
Vov XII,—5 D
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plea filed on the part of the defendant, and the appearance hereto-

fore entered for the defendat; and also of the motion made by Mr; .
Hazard, on the same day.of ‘the. present teri, for leave to withdraw

the general rephcatlon to the defendant’s answer and plea in bar, -
and-to amend theoriginal bill filed i this’ case. and of the arguments
“of counsel thereupon had; as. well for the. complamant as for -the
defendant; it is now here considered and. ordered by the Court; that
if the counsel for the state’of Massachusetts shall elect to withdraw
the. appearance heretofore entered, that leave be and the.same’is
atcordingly hereby. given; and that the state of Rhode Island may
proceed ex parte. But that, if the appearancé be not withdrawn,
.that then, as no. testimony has been taken, the parties be allowed to
withdraw.or amend the pleadmgs ‘under such order as the Court
shall hereaftér make i in the premises.

‘MEMORANDUM.
The Reporter has omitfed to state, that in the following cases, Mr, Justice Baldwin
" dissented:

Page

Murtha. Bradstreet, Plaintiff in: Error v, Anson Thomas, - - 59, 174

 John MNeil v, Lowsll Holbrook, - - 8
Joseph 8. Clarke et al. v. William . W. White, . . - . 178

The United States v. Mills' Heirs, - : - . ols

"Moses E. Levy v. Fernando Arredondo et al,

-~ .38



